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QUESTIONS PRESENTED 


Where appellant was represented by eminent and experi- 
enced counsel of his own choosing, and almost two years 
after his conviction he claims that his counsel was ineffective 
for failure to consult with him at the jail and for failure to 
call certain witnesses, and where the District Court held! a 
complete hearing on these allegations and concluded that 
counsel was not ineffective, and where it appears that the 
subject matter of these allegations must have been known to 
the appellant at the time of conviction, in the opinion of t e 
appellee the following questions are presented: 

1. Was appellant ineffectively represented by his cous 
and 

2. Was it error not to grant appellant’s motion to vacate 
sentence? 

(I) 
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COUNTERSTATEMENT OF THE CASE 


Appellant was charged with violation of Title 22, D.C.C. 
§ 2901, Robbery by a two-count indictment filed on August 
15, 1955. After an arraignment on August 18, 1955, jthe 
case was continued a number of times. On November 8, 1955, 
trial was begun and a verdict of guilty was returned on N 0- 
vember 10, 1955. On December 2, 1955, a sentence of from 
fifty-four months to one hundred and sixty-two months was 
imposed. During all of the proceedings the appellant was 
represented by his retained counsel, Mr. James J. Laughlin, an 
attorney of many years experience in the courts of the District 
of Columbia. 

Almost two years later, on November 27, 1957, bryant 
filed a motion in the District Court requesting a new trial. 
The trial judge treated the motion as requesting vacation of 
sentence under Title 28, U.S.C., Section 2255. After a hearing 
wherein testimony and argument was presented for both sides, 
the Court found that appellant’s contentions that he had not 


(1) 
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received effective assistance of counsel was not substantiated 
by the evidence and records. The trial judge noted that trial 
counsel was retained by the appellant and that he was also 
an able member of the bar with twenty-five years experience 
in criminal trial work. The trial judge held that although ap- 
pellant alleges that his counsel failed to call several witnesses 
who would have exonerated him of the charges, after hearing 
the testimony of the appellant and these witnesses, one of 
whom was then incarcerated, and after hearing trial counsel, 
and determining the credibility to be given to the conflicting 
testimony, the appellant did receive effective assistance of 
counsel at his trial. (J.A. 9.) 

At the hearing appellant testified that he saw his counsel for 
about five minutes on September 9, 1955.1 (J.A. 15 and 26.) 
Appellant testified that on the first day of trial he talked with a 
fellow prisoner, James Willis. This conversation took place 
in the cell block of the courthouse before appellant went up 
to the courtroom for trial. He testified that Willis had told 
him that Willis knew the appellant was not guilty because 
Willis was present when the crime was perpetrated and saw 
others commit it. (J.A.17.) Appellant also testified that he 
advised his counsel of this fact (J.A. 17, 21) and that he wanted 
his sister, Lillian McCray, and Charles Williams (J.A. 16-27) 
to testify as to an alibi. He testified that he had never seen 
Willis before that day. (J.A. 27.) 

According to Mr. Laughlin’s testimony, however, the ap- 
pellant’s sister, Mrs. McCray, never spoke to him about the 
case, witnesses or prospective witnesses. (J.A. 25.) More- 
over, Mr. Laughlin recalled how the appellant insisted on tes- 
tifying in his own behalf, and using an alibi, part of which 
placed him at his home and part at a movie at the Booker 
Theater, which theater he had used as an alibi at prior trials. 
(J.A. 25, 34, 35.) On Pages 29 and 30 of the Joint Appendix, 
which was prepared by appellant’s present counsel, it appears, 
though not reflected in the index, that appellant’s mother was 


*The record fails to reflect a date of September 9, 1955. However, it 
does indicate that after the plea and arraignment on August 18, 1955, an 
oral motion to reduce bond was granted on August 22nd. The next entry 
was on September 15th when the case was continued to October 25th. The 
next entry is the first day of trial. 





3 


called to testify. Mrs. Jones testified that her son had advised 
her of James Willis a week before the trial. Mr. Laughlin re- 
called that Mrs. Jones had never told him that Willis would 
testify that her son was not the robber. (J.A.25.) Mr. Wil- 
liams was not called as a witness at the hearing. Lillian 
McCray testified that she had talked with Mr. Laughlin before 
the trial about testifying and that they had talked together 
on days when the case was continued. According to Mrs. 
McCray, Mrs. Jones was present during these conversations. 
(J.A. 30-32.) 

Mr. Laughlin testified that he was retained to represent the 
appellant by members of appellant’s family. He was quite 
sure that he went to see the appellant at the jail, and that he 
saw him at the call room in the courthouse. (J.A. 23.) Fur- 
ther, that he had made preparations as to the case by familiar- 
izing himself with the indictment, and other matters, as he 
would in any other case. (J.A. 23.) It was his judgment that 
the appellant should not have testified at the trial (J.A. 35), 
and that the evidence as to alibi was not sufficient to penes* 
the appellant. (J.A. 25 and 35.) 


STATUTES INVOLVED 


Title 28, U.S.C. § 2255, provides: | 
Federal custody; remedies on motion attacking sen~ 
tence.—A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to im- 
pose such sentence, or that the sentence was in excess of 
the maximum authorized by law, or is otherwise sub- 
ject to collateral attack, may move the court which im- 
posed the sentence to vacate, set aside or correct the 
sentence. | 
A motion for such relief may be made at any time. | 
Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served 
upon the United States Attorney, grant a prompt hear- 
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ing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au- 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render 
the judgment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and shall dis- 
charge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sen- 
tenced him, or that such court has denied him relief 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his 
detention. 


Title 22, D.C.C., § 2901, provides: 


Robbery—wWhoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 
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SUMMARY OF ARGUMENT 


The allegations of appellant do not suggest deficiencies in 
counsel’s representation sufficient to turn the proceedings into 
a farce or mockery of justice. Moreover, the record reflects that 
appellant’s counsel, who is an eminently qualified member of 
the legal profession, was adequately prepared to represent 
appellant and exercised sound judgment in his conduct of 


the defense. 
ARGUMENT | 


Appellant’s allegation of ineffectiveness of counsel is not 
supported by the record 


Appellant now contends (1) that because his sabe 
failed to call certain witnesses whom it is alleged would have 
given him an alibi, and (2) that because his attorney did not 
visit him at jail prior to trial, his right to effective assistance 
of counsel was violated. Almost two years later he claims 
that he was dissatisfied with his retained lawyer and that be 
was ineffective. 

Appellant’s allegation that his lawyer was ineffective in his 
representation because he failed to confer with appellant is not 
supported by the record.’ It has been well settled in this and 
other jurisdictions that shortness of time spent by counsel with 
2 defendant will not in and of itself amount to a violation of 
appellant’s constitutional rights. Adams v. United States, 95 
US. App. D.C. 354, 222 F. 2d 45 (1955); United States v. 
Wight, 176 F. 2d 376 (2 Cir. 1949), cert. denied, 338 U.S. 
(1950); Powell v. United States, 149 F. Supp. 356 (D. CMD, 
Ala., 1957). Moreover, appellant fails to show where his coun- 
sel could have obtained any further information pertinent to 
the defense by repeated or prolonged consultations. Accord- 
ing to appellant’s own allegations he had mformed his lawyer 
as to the availability of the witnesses he now says should have 
been called in defense. This is true despite the obvious in- 
consistency between appellant’s testimony that he so advised 
his counsel on the day of trial about James Willis and that he 


| 

7It is evident from the record that counsel spent considerable time talk| 
ing with the members of appellant’s family who are supposed. to provide the’ 
alibi and that counsel also saw and conferred with appellant on 2 number of 
occasions. (J.A. 15 and 26; 17 and 27 ; 23, 29; and 30, 32.) ' 
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had not seen Willis before that day (J.A. 11 and 27) and that 
of appellant’s mother that appellant advised her of Willis one 
week before trial. (J.A. 29, 30.) A fortiori, appellant could 
not have benefited by further consultation and thus the only 
issue left to discuss is whether appellant’s counsel exercised 
judgment so poorly as to render the trial a farce and a mockery 
of justice within this Court’s holding in Diggs v. Welch, 80 
US. App. D.C. 5, 148 F. 2d 667 (1943), cert. denied, 325 U.S. 
889 (1945). 

Convicted of armed robbery after a trial in which the prose- 
cution produced ample evidence of guilt, appellant now raises 
the familiar, almost automatic complaint of ineffective assist- 
ance of trial counsel. This complaint is made almost two years 
later, despite the fact that appellant was represented by re- 
tained counsel of his own choosing, and nothing in the record 
prior to that time gives even the slightest hint that appellant 
was displeased with his counsel’s conduct of the case. “Under 
such circumstances it is well settled that error in judgment, 
imcompetence or mismanagement of the defense by counsel is 
generally not grounds for a new trial.” Burton v. United 
States, 80 U.S. App. D.C. 208, 151 F. 2d 17 (1945), cert. denied, 
326 U.S. 789 (1946) ; Felton v. United States, 83 U.S. App. D.C. 
277, 170 F. 2d 153 (1948), cert. denied, 335 U.S. 831 (1948). 
This is not to say that appellant’s counsel was in any way 
guilty of incompetence or mismanagement, for the government 
submits that he did all that could have been done in good con- 
science and judgment by way of defense. 

From appellant’s hindsight evaluation of his chosen de- 
fender’s competence, there appears then, only one real com- 
plaint. That is, that counsel failed to cali to the stand certain 
witnesses, which he now alleges would have provided him with 
an alibi and corroboration of the alibi. Failure to call wit- 
nesses, in and of itself, is not evidence of counsel’s ineffective- 
ness. Adams v. United States, supra. It is a matter within 
counsel’s judgment which, good or bad, does not present an 
issue for judicial review. Mitchell v. United States, In _ vs, 
App D.C. 482., 259 F. 2d 787 (1958), cert. denied, 358 U.S. 
850 (1958). As was stated by this Court in Mitchell, supra, 
and then adopted in substance in Bolden v. United States, 
—— US. App. D.C. —, 266 F. 2d 460 (1959) : 
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Trial counsel must make many decisions of an al- 
most infinite variety in the course of a criminal trial: 
whether to advise a plea to a lesser offense; whether to 
object; whether to offer a witness of possibly doubtful 
credibility or with a criminal record; whether to risk 
crystallizing the view of the judge at that point by & 
motion for directed verdict before the defense testi- 
mony is in; whether to advise the defendant to. take 
the stand and subject himself to cross-examination; 
how to argue the case to the jury; whether to advise 
the defendant not to go to trial at all but rather to rely 
upon the mercy of the court. All these and more are 
practical questions and very real questions. Bad judg- 
ment, or even good but erroneous judgment, may result 
in adverse effects. These are simple facts of trial; they 
are not justiciable issues. 


In the instant case appellant has been indeed fortunate, for 
he had been afforded a lengthy hearing at the trial level, where 
every aspect of his allegations was inquired into. At this hear- 
ing appellant’s trial counsel was called upon to explain his 
actions and decisions of two years earlier. As best as his recol- 
lection would permit he supplied adequate reasons for his 
chosen course. Reasons which reflected seasoned judgment of 
an able and experienced trial lawyer, familiar with his case and 
the background of his client. The appellant was unemployed; 
he had used the same alibi before (the Booker Theater); one 
of these witnesses, Willis, made available a story which fairly 
reeked of jail-house concoction. (J.A. 25, 34 and 35.) “To 
permit a convicted person to wait months, or even years as is 
frequently the case, after the actors have gone and recolle¢- 
tions cannot be refreshed, and then secure review considera- 
tion of alleged errors open upon the normal processes of ap- 
peal, is to damage, if not destroy, an essential element in the 
rule of law, the element of accurate impartiality .... The 
rule that questions open upon appeal must be raised by appe 
is a rule of law, and it is a sound and solid rule.” Mitchell v. 
United States, supra. | 

From the record it is fairly obvious that appellant could. 
have voiced dissatisfaction with his counsel at the time of the- 
verdict or certainly at the time of sentencing. The record is 





8 


conclusive that no such dissatisfaction, if any existed, was 
made known until November 27, 1957, and appellant cannot 
now expect the law to listen with attentive ears to his belated 
allegations. Hudspeth v. McDonald, 120 F. 2d 962 at 968 
(10th Cir. 1941); Bowen v. United States, 192 F. 2d 515 (5th 
Cir. 1951). 
CONCLUSION 

Wherefore, it is respectfully urged that the District Court’s 
action in denying appellant’s motion to vacate sentence be 
affirmed. 


Otrver GascH, 
United States Attorney. 
Car. W. BELCHER, 
’ Frank Q. NEBEKER, 
Assistant United States Attorneys. 
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